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The Commissionôs Operation Protea investigation arose out of three stories broadcast 

by the Australian Broadcasting Corporation (ñthe ABCò) as part of its Lateline program 

and communications received by the Commission from the Department of Premier and 

Cabinet and the office of the Minister for Police and Emergency Services.  

On 27 February 2013 in the ABCôs Lateline program a story was broadcast in which it 

was asserted that a NSW Police Force (ñPolice Forceò) officer from the sex crimes 

squad had for a number of years been a member of a body known as the Professional 

Standards Resource Group (ñthe PSRGò), which had been established as part of 

Towards Healing, the Catholic Churchôs internal process for handling cases of alleged 

sexual abuse by Catholic clergy. It was asserted in the story that the police officer, in 

participating in the PSRG, had been subject to a conflict of interest. The police officer 

was not named in the story. 

On 20 June 2013 a further story was broadcast by the ABC as part of its Lateline 

program. In this story the police officer who had been a member of the PSRG was 

named as being Inspector Elizabeth Cullen (ñCullenò). It was asserted in the story that 

Cullen had ñshreddedò all documents she had received while participating in the PSRG, 

thereby destroying evidence of offences of sexual abuse by Catholic clergy and other 

Catholic Church personnel. 

On 25 June 2013 the Director-General of the Department of Premier and Cabinet wrote 

a letter to the Commission in which the Director-General referred to the story broadcast 

on 20 June and noted that allegations of serious misconduct on the part of a police 

officer fell within the jurisdiction of the Commission. 

After receiving the Director-Generalôs letter the Commission determined to conduct an 

investigation. 

On 3 October 2013 the ABC broadcast as part of its Lateline program a further story in 

which it was asserted that police records accessed under Freedom of Information laws 

had revealed that the Catholic Church had tried to strike an agreement with the Police 

Force to allow the Church to withhold information about paedophile priests. In this story 
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it was asserted that, although no formal agreement between the Catholic Church and 

the Police Force had been signed, the Church had proceeded on an understanding that 

the provisions of a draft agreement which would permit the Church to withhold 

evidence from Police had been approved by the Police and were in operation.  

On 9 October 2013 the office of the Minister for Police and Emergency Services 

forwarded to this Commission questions it had received from a journalist about an 

alleged informal arrangement between the Catholic Church and the Police Force.  

After receiving this letter the Commission extended the scope and purpose of its 

investigation. The final statement of the scope and purpose of the Commissionôs 

investigation contained two limbs:- 

To investigate:- 

 
1. whether there was any police misconduct involved in the participation of 

any NSW Police Force officer in the Catholic Church Professional 
Standards Resource Group between 1998 and 2005 

 
2. whether there was any police misconduct involved in the participation by 

the NSW Police Force in any agreement, protocol or memorandum of 
understanding, whether or not formally entered into, between the NSW 
Police Force and the Catholic Church concerning the handling of 
complaints of sexual abuse committed by Catholic Church personnel or 
employees. 

In accordance with the statement of the scope and purpose of the investigation in 

Operation Protea the Commission was concerned, in both limbs of its investigation, in 

whether there had been any police misconduct. The Commission was not concerned 

with the actions or omissions of personnel or employees of the Catholic Church, except 

to the extent to which they were relevant to whether there had been misconduct by 

police officers. 

The Commission used a number of investigative methods in Operation Protea. 

The Commission obtained the production to it of a large number of documents, many of 

them voluminous. The documents produced included copies of the agendas and 

minutes for meetings of the PSRG during the period from 1999 to 2005 in which Cullen 

was a member of the PSRG. A detailed analysis of the documents was undertaken.  
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Commission investigators interviewed numerous individuals who had been members of 

the PSRG during some part of the period in which Cullen was a member. A number of 

other persons were also interviewed.  

The Commission held two private hearings in which Cullen and Inspector Wayne 

Armstrong (ñArmstrongò), a serving police officer who was the intelligence co-ordinator 

in the Police Forceôs Child Protection and Sex Crimes Squad (ñthe CP&SCSò) between 

2004 and 2014, gave evidence. Each of Cullen and Armstrong was legally represented 

at his or her private hearing.  

Subsequently the Commission determined to hold a public hearing in Operation Protea.  

Factors which the Commission took into account in determining that it was in the public 

interest to conduct a public hearing included that the matters being investigated had 

already received wide publicity, that the allegations which had been made had the 

capacity to seriously undermine public confidence in the Police Force and that there 

was a special need for an open and transparent investigation of allegations that there 

had been a secret agreement or understanding between the Catholic Church and the 

Police Force which had limited the ability of the Police Force to investigate allegations 

of sexual abuse by personnel of the Catholic Church. 

The Commission held a public hearing on 13, 14, 15, 16 and 17 October 2014. 

The witnesses who gave evidence at the public hearing were Cullen and Armstrong 

and the following persons:- 

(i) Mr John Davoren (ñDavorenò), a former Director of the Professional 

Standards office (ñthe PSOò) of the Catholic Church for NSW and the 

ACT and a member of the PSRG from 1997 to 2003; 

(ii) Mr Michael Salmon (ñSalmonò), the Director of the PSO and a member 

of the PSRG from 2003 to the time of his giving evidence; 

(iii) Mr Michael McDonald (ñMcDonaldò), who was the Executive Director of 

the Catholic Commission for Employment Relations between 1996 and 

2008 and who was a member of the PSRG between 1999 and 2005; 
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(iv) Mr John Heslop (ñHeslopò), a retired police officer who between 1996 

and 2002 was the Commander (initially, the Acting Commander) of the 

Police Forceôs Child Protection Enforcement Agency (ñthe CPEAò); and 

(v) Ms Kim McGee (formerly McKay) (ñMcGeeò), a retired police officer who 

was the Commander of the CPEA in 2003 and then of the CP&SCS 

between 2003 and 2005. 

On the first day of the public hearing the Commission authorised all of Cullen, 

Armstrong, Davoren, Salmon, McDonald, Heslop and McGee to be represented by 

legal practitioners and all of them were legally represented throughout the public 

hearing.  

The Commission also authorised legal representation for two other persons who had 

been summoned to give evidence but who ultimately were not required to give 

evidence. The Australian Lawyers Alliance sought and was granted a right of limited 

appearance at the public hearing.  

At the conclusion of the hearing directions were given for the lodging of written 

submissions. Written submissions by Counsel Assisting were served on all the legal 

practitioners who had been authorised to appear at the public hearing. Submissions in 

reply to Counsel Assistingôs submissions were received by the Commission from the 

legal representatives for Cullen, Armstrong, Salmon and McGee. No submissions in 

reply to Counsel Assistingôs submissions were received from the legal representatives 

for Davoren, McDonald or Heslop. Written submissions were received by the 

Commission from the Commissioner of Police and from the Australian Lawyers 

Alliance. 

In May 1994 the Royal Commission into the New South Wales Police Service (ñthe 

RCPSò) was established. Its terms of reference included paragraph (d), which required 

the RCPS to inquire into:- 

(d) The impartiality of the Police Service and other agencies in investigating 
and/or pursuing prosecutions including, but not limited to, paedophile activity. 
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Further terms of reference relating to aspects of paedophilia were subsequently added.  

In August 1997 the RCPS handed down its ñFinal report Volume V ï The Paedophile 

Inquiryò. In its final report the RCPS said that in its preliminary investigations it had 

uncovered cases where it appeared that:- 

¶  there had been a substantial incidence of sexual abuse involving clergy, 
members of religious orders, ministers of religion, acolytes, and others involved 
on a paid or unpaid basis in and around Churches or institutions associated with 
or conducted by Churches or religious bodies, including schools, residential 
homes, youth and fellowship groups and the like; 

 
¶ in very many cases, investigations or prosecutions of these incidents had been 

suppressed, discontinued, or failed in circumstances suggestive of either 
protection or failure on the part of the official agencies involved to exercise their 
powers impartially; 

 
¶ there was a serious absence of protocols, guidelines, accepted practices or 

established lines of communication with the Police Service, concerning the way 
that allegations of this kind should be managed; and that 

 
¶  there had been a history of ignorance or misunderstanding of the existence of 

the problem, as well as a pattern of denial and repression of any allegations 
which happened to be raised. 

 
In its final report the RCPS noted shortcomings in the ñstructures and proceduresò to 

deal with child sexual abuse adopted by the Police in the preceding fifteen years. The 

RCPS said:- 

The result has been one of ineffective policing, which has allowed those guilty 
of child sexual abuse to escape investigation and prosecution. In addition, there 
have been occasions where protection has been provided as a result of corrupt 
arrangements made with policeé 

 
Although the final report of the RCPS was not published until August 1997, the NSW 

Government and the Catholic Church had already responded to the matters which 

were being inquired into by the RCPS and which had received considerable publicity. 

On 6 December 1995 the then Minister of Police announced that the CPEA would be 

created. 

The CPEA was to be a specialist agency directed to responding to paedophile activity. 

The CPEA was to have an investigative function pursuant to which it would investigate 
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allegations of complex and protracted sexual abuse. The CPEA was also to maintain 

an intelligence group which would provide the Police Force with information to assist in 

the investigation of sexual offences. 

The CPEA was established on 1 January 1996 and commenced operations in July 

1996. During 1996 Cullen assisted in the establishment of the CPEA and was assigned 

to the implementation team. Heslop was appointed acting Commander and then 

Commander of the CPEA. In 2003 the CPEA became the CP&SCS.  McGee, then Kim 

McKay, was the Commander of the CPEA and then of the CP&SCS between June 

2003 and September 2005. 

In December 1996 the Catholic Church released the protocol ñTowards Healingò which 

had the subtitle ñPrinciples and Procedures in responding to complaints of sexual 

abuse against personnel of the Catholic Church in Australiaò. In December 2000 the 

Catholic Church released a revised Towards Healing protocol.  

A number of provisions of these two Protocols are set out or referred to by the 

Commission in the report. The Commission considers that the effect of some of the 

provisions of both Protocols can be broadly described as follows. 

Complaints could be made by persons claiming to be victims of abuse by Church 

personnel. The complaints could include complaints of abuse which, if established, 

could amount to criminal offences, including serious criminal offences.  

The complaints of abuse dealt with under the Protocols were complaints where, 

generally, the complainant had indicated to the Church that he or she did not wish to 

make a complaint to the Police or where any involvement the Police had had in relation 

to the matter complained of had, to the knowledge of the Church, concluded.  

Accordingly, it was intended that there would be no concurrent Church investigation of 

a complaint which was the subject of an existing Police investigation. 

Where a complaint or part of a complaint was disputed one or two assessors would be 

appointed, who would conduct an assessment of the complaint. This assessment 

included the gathering of relevant evidence, which could include interviewing the 
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complainant, any witnesses and the alleged offender. The assessor or assessors 

would produce a written report of their assessment which could include 

recommendations. The report was provided to, at least, the Church authority to which 

the alleged offender was connected and the Director of the PSO. 

The Director of the PSO was able to seek advice from the PSRG about the manner in 

which a complaint should be dealt with, including advice on the assessment process, 

the outcome of the assessment or the manner in which any recommendations had 

been responded to.  

The PSRG was not a decision-making body. Decisions on complaints were made by 

Church authorities such as the relevant bishop or the leader of the relevant religious 

institute. 

In the report the Commission makes general observations about the duties of police 

officers at common law and under the Police Act 1990 (NSW)(ñthe Police Actò). 

An important duty of a police officer is to prevent and detect crime including the 

collecting of evidence about an alleged crime and the keeping of that evidence for as 

long as is necessary. 

In the report the Commission discusses the concept of ñpolice misconductò under the 

PIC Act. 

By the combined operation of provisions of the PIC Act and the Police Act police 

misconduct includes any matter about which a complaint can be made against a police 

officer under the Police Act. 

Under s 122(1)(d) of the Police Act a complaint can be made against a police officer for 

conduct which arises wholly or in part from a decision by the police officer which has 

taken an irrelevant matter into consideration (s 122(1)(d)(iii)) or conduct which arises 

wholly or in part from a mistake of law or fact on the part of the police officer (s 

122(1)(d)(iv)). 
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The Commission considers that s 122(1)(d) of the Police Act and consequently the 

concept of police misconduct under the PIC Act have a very wide scope, extending 

from quite minor matters to serious criminal conduct.  

The Commission considers that conduct of a police officer may fall within the parts of s 

122(1)(d) of the Police Act which have been referred to, with the consequence that 

there is police misconduct within the PIC Act, without it being necessary that the officer 

should have been aware that his or her conduct involved police misconduct. 

This analysis of the concept of police misconduct is particularly relevant to the first limb 

of the Commissionôs investigation. 

A matter common to both limbs of the Commissionôs investigation was s 316 of the 

Crimes Act 1900 (NSW) and its application to what was described in evidence before 

the Commission as ñblind reportingò.  

The PSO made blind reports to the Police, that is reports in which the identity of the 

alleged offender and some of the circumstances of the alleged offence were disclosed 

but the identity of the victim was not disclosed. 

Section 316 of the Crimes Act, so far as is relevant, provides:- 

Concealing serious indictable offence 

 
(1) If a person has committed a serious indictable offence and another 

person who knows or believes that the offence has been committed and 
that he or she has information which might be of material assistance in 
securing the apprehension of the offender or the prosecution or 
conviction of the offender for it fails without reasonable excuse to bring 
that information to the attention of a member of the Police Force or 
other appropriate authority, that other person is liable to imprisonment 
for 2 years. 

 
é 

 
(4) A prosecution for an offence against subsection (1) is not to be 

commenced against a person without the approval of the Attorney 
General if the knowledge or belief that an offence has been committed 
was formed or the information referred to in the subsection was 
obtained by the person in the course of practising or following a 
profession, calling or vocation prescribed by the regulations for the 
purposes of this subsection. 



x  
 
 

 
(5) The regulations may prescribe a profession, calling or vocation as 

referred to in subsection (4). 

 
Section 316 has been controversial. A report by the NSW Law Reform Commission 

(Report 93, December 1999) recommended that s 316 should be repealed. This 

recommendation has not been implemented. 

Four advices about s 316 were given by internal Police Force advisers, namely by a 

solicitor Peter Kristofferson dated 23 October 2001, by a legal officer Acting Sergeant 

Treadwell dated 11 December 2001 and 7 May 2002 and by a solicitor Angela 

Friedrich dated 3 August 2003. The issue to which all of these advices were directed 

was whether the Police Force should enter into a memorandum of understanding 

(ñMOUò) with the Catholic Church in the terms of a draft MOU. The ground on which all 

of Kristofferson, Treadwell and Friedrich advised that the Police Force should not enter 

into the proposed MOU was the presence in the draft MOU of a clause authorising 

blind reporting. The advisers considered that the clause might be ñcontraryò to s 316, 

ñincongruentò with s 316 or ñinconsistentò with s 316. 

The Commission is of the opinion that information about the identity of the victim of an 

alleged offence is information which might be of material assistance in securing the 

apprehension, prosecution or conviction of the offender and consequently is 

information which should be brought to the attention of a member of the Police Force or 

an appropriate authority. 

For reasons given in the report, the Commission considers that, if information about the 

identity of an alleged victim is known at the time of making a report to the Police but is 

not disclosed, then, if all the conditions for the operation of s 316 are satisfied, an 

offence will be committed at the time of reporting, even though the person reporting 

may subsequently disclose the identity of the alleged victim. 

A number of witnesses before the Commission gave evidence of matters which they 

believed justified blind reporting. These matters were put in different ways but in the 

opinion of the Commission can be summarised as:- 

(i) victims did not wish information they gave in confidence in a Towards Healing 

process to be communicated to the Police and the wishes of the victims should 

be respected; and 
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(ii) if blind reporting was not permitted, many persons would not make complaints 

about sexual assaults even under the Towards Healing protocol and the flow of 

information to Police about offences of sexual assault which the Police were 

receiving through blind reporting would be diminished. 

For the reasons given in the report, the Commission is of the opinion that these matters 

relied on as justifying blind reporting would not, in general, amount to a reasonable 

excuse within s 316(1) of the Crimes Act and that, in general, blind reporting 

contravenes s 316. 

A number of witnesses before the Commission, both police officers and church 

officials, gave evidence of what they perceived to be the advantages of blind reporting 

and the disadvantages of not permitting blind reporting. The Commission considers 

that there should be an urgent review of blind reporting and s 316 of the Crimes Act.  

The issues on the first limb of the Commissionôs investigation, concisely stated, were:- 

 

(1) What were the activities of the PSRG during the period in which Cullen was a 

member and what was Cullenôs participation in the PSRG? 

 

(2) Was there any police misconduct on the part of Cullen in: 

 

(a) participating in the PSRG in circumstances in which this involved a 

conflict of interest, given her understanding of the limited scope of her 

role as an officer of the NSWPF whilst participating in the PSRG; 

 

(b) failing to take action as a police officer with respect to information 

received by her through her participation in the PSRG which suggested 

that criminal offences involving abuse had been committed; 

 

(c) failing to retain documents suggesting that criminal offences had 

occurred, whether or not they also included information identifying the 

victim or alleged offender, including documents which might have 

assisted in the investigation and prosecution of criminal offences; or 
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(d) not advising about the inconsistency between the practice of blind 

reporting engaged in by the PSO and the requirements of s 316 of the 

Crimes Act in circumstances in which the Police Force had been put on 

notice of this inconsistency by four different legal advices. 

 
(3) Was there any police misconduct in Heslop arranging that Cullen would 

participate in the PSRG or in McGee continuing that arrangement? 

 
The Commission formed the following opinions on these issues. 

The PSRG provided advice to the Director of the PSO on matters arising under a 

Towards Healing protocol, both on general matters of policies and procedures and in 

relation to individual complaints of abuse. 

As stated earlier in this Executive Summary, the complaints of abuse dealt with were 

complaints where, generally, the complainants had indicated to the Church that they 

did not wish to make a complaint to the police or where any involvement the police had 

had in relation to the matters complained of had, to the knowledge of the Church, 

concluded. The complaints included allegations of abuse which, if established, could 

amount to criminal offences, including serious criminal offences. 

In order to facilitate the PSRG providing advice on these matters, members of the 

PSRG were provided with copies of documents relevant to particular complaints of 

abuse, including reports by assessors appointed under the Towards Healing protocols 

which contained records of statements made by relevant witnesses in interviews with 

the assessor, correspondence or draft correspondence including correspondence to 

complainants, completed standard form statement of complaint forms containing 

particulars of allegations made by the complainants and reports by medical experts. 

The information about a particular case which was provided to the PSRG was generally 

ñde-identifiedò, so that the identities of the persons involved in the particular complaint 

would not be disclosed to the PSRG. Nevertheless, there was enough information in 

the documents provided to the PSRG to indicate to a person reading the documents 

that criminal offences might have been committed. 
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It was a general practice that copies of documents provided to PSRG members at a 

meeting were left at the meeting place and collected by an officer of the PSO. 

Davoren, who was seeking to ñbroaden the baseò of members of the PSRG, 

approached the CPEA to see if it was willing to put a person forward who could 

become a member. The CPEA suggested Cullen to Davoren. In making his approach 

Davoren was not specifically seeking a police perspective.  

Cullen attended her first meeting of the PSRG in April 1999 and remained a member of 

the PSRG until May 2005. During that period the minutes of meetings of the PSRG 

record her as attending forty-four meetings. 

While she was a member of the PSRG Cullen contributed to the discussions of the 

PSRG, including by providing advice drawn from her experience and expertise as a 

police officer in the area of paedophile behaviour. She provided information on how to 

identify ñgroomingò behaviour and other modus operandi of sex offenders. Cullen also 

provided the PSRG with information to assist in identifying less serious behaviour 

which might be indicative of serial or serious sexual offending.  

When Cullen was a member of the PSRG, she did not act as a conduit for the 

exchange of information between the Police and the PSO. Cullen did not report to the 

Police Force any information she obtained about individual cases as a result of her 

membership of the PSRG.  

Cullen occasionally asked Davoren or Salmon for more information about particular 

cases discussed at meetings of the PSRG but this was more the exception than the 

rule. 

Cullen did not record in her police notebook any information acquired by her through 

her membership of the PSRG. 
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The Commission considers that there was police misconduct on the part of Cullen in 

the following respects (a), (b) and (c). 

(a) Participating in the PSRG in circumstances in which this involved a conflict of 

interest given her understanding of the limited scope of her role as an officer of 

the Police Force whilst participating in the PSRG. 

The Commissionôs reasons for forming the opinion that there was misconduct in this 

respect can be summarised as follows. 

At all times between joining the PSRG and retiring from the PSRG in 2005 Cullen was 

a police officer. 

Cullen was on duty as a police officer when she attended meetings of the PSRG, 

although in the Commissionôs opinion it was not material whether she was officially on 

duty. 

As a police officer Cullen was subject to the duty police officers have to enforce the 

criminal law, including to prevent and detect crime and to collect evidence about an 

alleged crime. 

At meetings of the PSRG and sometimes before meetings Cullen received information 

in documents about complaints of abuse made by individual complainants which were 

being dealt with pursuant to a Towards Healing protocol. At the meetings the convenor 

of the PSRG, whether it was Davoren or Salmon, spoke to the members about the 

documents.  

The information in the documents was ñde-identifiedò so that the identities of the 

alleged victim and the alleged offender and the full circumstances of the alleged 

offence were not disclosed. Nevertheless, in many cases the information which was 

disclosed amounted to an allegation that a serious criminal offence might have been 

committed.  

The receipt of this information enlivened Cullenôs duty as a police officer to enforce the 

criminal law, including to collect evidence concerning the alleged crime.  
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Cullen gave evidence before the Commission that she had not taken any of the steps a 

police officer might be expected to take, such as seeking to obtain further information 

about the alleged offence, on the grounds that the taking of any such step was not 

within her role, as a participant in the PSRG, of being an adviser. 

The Commission accepts that Cullen acted in good faith in forming this understanding 

of her role while participating in the PSRG. On the evidence before it, the Commission 

does not consider that Cullen had this understanding of her role because of any 

agreement or arrangement between the Police Force and the Catholic Church about 

the role Cullen should have in participating in the PSRG.  

The Commission considers that Cullen was in a position of conflict in which her 

understanding of her role while participating in the PSRG conflicted with her obligations 

as a police officer. 

Even if not initially upon her joining the PSRG, there was police misconduct on the part 

of Cullen in continuing to be a member of the PSRG, while having this understanding of 

her role in participating in the PSRG. In considering that her role as a participant in the 

PSRG was that of an adviser and not that of a police officer required to enforce the 

criminal law, Cullen took an irrelevant matter into consideration and made a mistake of 

law (Police Act ss 122(1)(d)(iii) and 122(1)(d)(iv)).  

Cullen was not aware that she was engaging in police misconduct but conduct can fall 

within ss 122(1)(d)(iii) and 122(1)(d)(iv), without it being necessary that the police 

officer should be aware that his or her conduct arises from a decision that has taken an 

irrelevant matter into consideration or from a mistake of law or fact. 

There are a number of factors which significantly mitigate Cullenôs misconduct. She 

had no intention of engaging in misconduct. There was no conscious dereliction of duty 

by any police officer, including Cullen. On the contrary, Cullen was well-intentioned. 

Cullen, drawing on her experience as a police officer, made a valuable contribution to 

the discussions of the PSRG.  

Notwithstanding these mitigating factors, the Commission does not consider that it 

should exercise a discretion in favour of Cullen and make no finding of misconduct.  
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The Commission considers that the present case involves an important principle about 

the duties of police officers and the misconduct, although unintentional, was not trivial.  

(b) Failing to take action (including advising the PSO to report information to the 

Police Force, causing further inquiries or investigation, recording matters, 

reporting matters to the Police Force through the usual reporting channels, or 

making further inquiries herself) with respect to reports, complaints and/or 

information suggesting criminal offences involving abuse had been committed, 

which information was received by her through her participation in the PSRG. 

Much of what the Commission has said in relation to (a) is relevant to (b). Cullen was a 

police officer who was subject to a duty to enforce the criminal law; through her 

participation in the PSRG she received information which indicated that criminal 

offences might have been committed; however, in general, she failed to take any of the 

steps referred to in (b). Her reason for not having taken those steps was her 

understanding of her role while participating in the PSRG, that she was an adviser and 

not an investigator or reporter of crime.  

As to failing to advise the PSO to report information to the Police Force, Cullen 

understood, correctly, that the PSO was making reports to the Police Force. However, 

she was aware that the reporting by the PSO was by blind reporting and that, unless 

there was an inquiry by the Police, the only information communicated to the Police 

was the information in the blind report. Cullen did not see any of the blind reports being 

made to the Police Force and, hence, did not know how much, or how little, information 

was being conveyed. 

In her evidence Cullen gave as an additional reason (as well as it not being her role) for 

her not taking some of the actions suggested by Counsel Assisting, such as making 

entries in her notebook and herself reporting matters to the Police Force, that the 

information she received while participating in the PSRG did not contain much detail 

and, in particular, did not identify the persons involved in the alleged criminal incident. 

The information received by Cullen did not contain much detail and, as it stood, could 

not have been entered on the Police Forceôs Computerised Operational Policing 

System (ñCOPSò). However, Cullen knew that both Davoren and Salmon would, if 

asked, supply further information about a case without any restriction, including 
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information about the identity of the victim. Cullen did sometimes ask Davoren or 

Salmon for further information but it was exceptional for her to do this.  

Although complaints which came before the PSRG were being dealt with in a Church 

process pursuant to a Towards Healing protocol, it did not necessarily follow that any 

steps taken by Cullen to enforce the criminal law would have been futile. In some of the 

completed statement of complaint forms which were in evidence before the 

Commission, there was no clear expression of unwillingness on the part of the victim to 

have any involvement by the Police. Furthermore, the Commission accepts that an 

indicated unwillingness on the part of victims to make complaints to the  

Police did not necessarily mean that the victims would be unwilling to cooperate with a 

Police investigation, if one was commenced. A further matter is that, as a number of 

witnesses testified, an initial unwillingness on the part of a victim to have the Police 

involved might change over time, for example, if the victim became aware that the 

offender had made admissions or had committed other criminal acts or that evidence 

corroborating the victimôs account had been collected. 

The Commission considers that there was police misconduct on the part of Cullen 

within ss 122(1)(d)(iii) and 122(1)(d)(iv) of the Police Act, particularly in not recording 

matters and not making further inquiries herself in that she did not generally ask 

Davoren or Salmon for further information about an alleged offence. 

For similar reasons to those stated by the Commission in relation to (a), the 

Commission considers that there were circumstances mitigating Cullenôs misconduct 

but does not consider that it should exercise in favour of Cullen any discretion to make 

no finding of misconduct. 

(c) Failing to retain documents suggesting that criminal offences had occurred, 

whether or not they also included information identifying the victim or alleged 

offender, including documents which may have assisted in the investigation and 

prosecution of criminal offences 

The Commission notes that this particular of misconduct falls far short of the allegation 

made in the Lateline story of 20 June 2013 that Cullen had ñshreddedò all documents 

she had received while participating in the PSRG. There was no evidence before the 
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Commission that Cullen had destroyed any evidence, including any documents 

provided to her through her membership of the PSRG. 

At meetings of the PSRG copies of documents were distributed to the members who 

were present, including Cullen. The originals of the documents were retained by the 

PSO. After a meeting had concluded Cullen, like other members of the PSRG, left the 

copy documents she had received at the venue of the meeting. The copy documents 

were then collected by the convenor of the PSRG or a member of his staff.  

The copy documents about individual cases which Cullen received were ñde-identifiedò, 

that is the identities of the alleged victim and the alleged offender and the full 

circumstances of the alleged offence were not disclosed in the documents. The 

information about the offence which was contained in the documents was remote 

hearsay and not an account given by the alleged victim. 

Accordingly, the documents were of little value in themselves. They were certainly not 

evidence, in the sense of being documents which by themselves or in conjunction with 

other documents or oral evidence would have had any tendency to establish in any 

criminal proceeding the guilt of the alleged offender. 

Nevertheless, the Commission considers that Cullen as a police officer should have 

retained the documents and that it was police misconduct within ss 122(1)(d)(iii) and 

122(1)(d)(iv) of the Police Act not to have retained the documents. Despite their 

deficiencies, the documents might have assisted in the investigation of criminal 

offences. Cullen could have referred to the documents in making inquiries for further 

information from Davoren or Salmon. 

For similar reasons to those stated by the Commission in relation to (a), the 

Commission considers that there were circumstances mitigating Cullenôs misconduct 

but does not consider that it should exercise in favour of Cullen any discretion to make 

no finding of misconduct. 

It was submitted by Counsel Assisting that there was also police misconduct by Cullen 

in the following respect:- 

(d) Failing to advise the PSO or the PSRG as to the inconsistency between the 

blind reporting practice and the requirements of s 316 of the Crimes Act in 
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circumstances in which this had been notified to the Police Force by virtue of 

four different legal advices between 2001 and 2003 and when Cullen was, 

through her role on the PSRG, in the position of advising and providing 

guidance to the PSO. 

Cullen gave evidence, which the Commission accepts, that the only one of the four 

legal advices she became aware of was Treadwellôs advice of 11 December 2001 and 

that she became aware of that advice only some time after she received a promotion in 

May 2004. When Cullen saw that advice she understood that it was to the effect that 

blind reporting might be inconsistent with s 316.  

Cullen gave evidence, which the Commission accepts, that there had been 

communication about the advice between her Commander and the PSO and that she 

did not consider that it was appropriate for her to intervene.  

It is true that Cullen was a member of the PSRG and a function of the PSRG was to 

provide advice to the PSO but she was not a lawyer and the Commission does not 

consider that she had the function of giving legal advice to the PSRG or the PSO.  

The Commission does not consider that it should find that there was police misconduct 

on the part of Cullen as alleged in particular (d). 

In his evidence Heslop said he had little recollection of the circumstances in which 

Cullen became a member of the PSRG. However, the Commission is satisfied, on the 

basis of evidence given by Cullen and some documentary evidence, that Heslop was 

involved in Cullen joining the PSRG, that as Cullenôs Commander he gave his 

permission for her to join the PSRG and that he discussed with Cullen whether there 

would be a conflict of interest in her accepting any payment from the Church for her 

participation in the PSRG. 

It was submitted by Counsel Assisting that Heslop ñshould be taken to have been 

aware that Cullenôs participation in the PSRG potentially involved a conflict of interestò. 

However, the Commission is not satisfied that there is sufficient evidence to warrant 

the Commission drawing this inference.  
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The conflict of interest to which, as submitted by Counsel Assisting and as found by the 

Commission, Cullen was subject depended on Cullenôs own understanding of her role 

as a police officer participating in the PSRG. There is insufficient evidence on which the 

Commission could find that Heslop as Cullenôs Commander directed her to adopt this 

role or that Heslop agreed with Cullen that she should adopt this role or that Heslop 

was aware of Cullenôs understanding of her role. Evidence was given by Heslop that he 

would have expected Cullen while participating in the PSRG to exercise her functions 

as a police officer, for example by reporting to the Police Force information she had 

received about child sexual abuse. 

The Commission does not make any finding of police misconduct against Heslop in 

arranging that Cullen would participate in the PSRG. 

Counsel Assisting submitted that, on the basis of certain circumstances which, it was 

submitted, the Commission should find had been established, McGee should be taken 

to have been aware of a conflict of interest inherent in Cullenôs participation in the 

PSRG. 

The Commission does not accept that, on the basis of the circumstances relied on by 

Counsel Assisting, the Commission should find that McGee ñshould be taken to have 

been awareò of the conflict of interest to which Cullen was subject. 

As in the case of Heslop, there is insufficient evidence that McGee was aware of 

Cullenôs understanding of her role. Indeed, to the extent that McGee had an 

understanding of Cullenôs role, her understanding of Cullenôs role would appear to have 

differed from Cullenôs own understanding of her role. 

The Commission does not make any finding of misconduct on the part of McGee in 

continuing the arrangement that Cullen would participate in the PSRG. 

It is clear on the evidence before the Commission that no written agreement, protocol 

or memorandum of understanding concerning the handling of complaints of abuse 
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committed by Catholic Church personnel or employees was ever entered into between 

the Police Force and the Catholic Church. 

The further issues on the second limb of the Commissionôs investigation were whether 

any informal agreement, protocol or memorandum of understanding (ñarrangementò) 

was entered into and, if so, whether there was any police misconduct in relation to it.  

The Commission considered the following questions. 

The evidence before the Commission clearly establishes that the PSO consistently 

made reports of its handling of complaints of abuse by Catholic Church personnel or 

employees by means of blind reports. 

The Commission considers that, while he was the commander of the CPEA, Heslop 

was aware of the practice of blind reporting by the Catholic Church even though he 

might not have been familiar with the term ñblind reportingò and that McGee, while she 

was Commander of the CPEA and CP&SCS, was aware of the practice of blind 

reporting by the Catholic Church. No objection was made by the Police Force to blind 

reporting by the PSO. 

The Commission considers that it should infer that there was an informal arrangement 

between the CPEA (and the CP&SCS) and the PSO permitting reporting by the PSO 

by means of blind reports. The circumstances on which this inference is based are that 

the PSO reported to the Police Force by means of blind reports which did not identify 

the victims of the alleged offences, the knowledge of the Commanders of the CPEA 

(and the CP&SCS) that the PSO was reporting by means of blind reports and the 

absence of any objection by the Police Force made to the PSO about its reporting by 

blind reports.  

The Commission considers that Heslop became aware, while he was Commander of 

the CPEA, of Treadwellôs advice of 11 December 2001. 

In McGeeôs case, she was aware of the advice from Treadwell and Friedrich that blind 

reporting was contrary to s 316 of the Crimes Act but she declined to accept that 
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advice and permitted blind reporting to continue. The Commission considers that 

McGee, being aware of Treadwellôs advice and having sought and received advice 

from Friedrich, which was to the same effect, was obliged to comply with that advice. 

Earlier in this Executive Summary the Commission stated its opinion that, in general, 

blind reporting, whatever utility it might have and whatever advantages it might be 

perceived as having, contravenes s 316 of the Crimes Act. The Commission considers 

that it was police misconduct for Heslop to enter into an arrangement for general blind 

reporting by the PSO and for Heslop and McGee to continue this arrangement. 

For the reasons given in the report, the Commission considers that there was no such 

arrangement between the Police Force and the PSO. 

For the reasons given in the report, the Commission considers that, if there was such 

an arrangement for the Police not to contact a victim without first contacting the PSO, 

there was no police misconduct in entering into or continuing such an arrangement. 

The Commission considers that a consequence of the PSO reporting complaints of 

abuse by blind reports and the Police entering the information in those blind reports as 

information reports on COPS was that many of these complaints were not investigated 

by the Police. However, for the reasons given in the report, the Commission does not 

consider that there was an arrangement between the Police Force and the Catholic 
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Church that the Police Force would not investigate complaints of abuse which were the 

subject of blind reports other than where the matter reported could be linked to another 

investigation. 

For the reasons given in the report, the Commission considers that there was no 

unique preferential treatment of the Church, in that blind reports of sexual assaults from 

organisations other than the Church were also accepted by the Police. 

For the reasons stated in the report, the Commission considers that it should not find 

any police misconduct on the part of Armstrong. 

Section 97 of the PIC Act requires a report by the Commission to Parliament to include 

in respect of each ñaffectedò person a statement as to whether or not in all the 

circumstances the Commission is of the opinion that consideration should be given to 

the prosecution of the person for a specified criminal offence or the taking of action or 

reviewable action under the Police Act against a person who is a police officer. An 

ñaffectedò person is a person against whom, in the Commissionôs opinion, substantial 

allegations have been made in the course of or in connection with the investigation the 

subject of the report. 

The Commission considers the following persons to be ñaffectedò persons in 

connection with the Operation Protea investigation:- 

(a) Inspector Elizabeth Cullen; 

(b) Mr John Heslop; 

(c) Ms Kim McGee; and 

(d) Inspector Wayne Armstrong. 
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Counsel Assisting submitted that the Commission should form the opinion that 

consideration should not be given to the prosecution of any of the affected persons for 

any criminal offence. The Commission accepts this submission and, accordingly, is of 

the opinion that consideration should not be given to the prosecution of any of the 

affected persons for any criminal offence. 

As to Cullen, the Commission is of the opinion that police misconduct on the part of 

Cullen occurred in the respects stated in the report and in this Executive Summary. 

The Commission has found that there are a number of factors which significantly 

mitigate Cullenôs police misconduct. In particular, Cullen had no intention of engaging 

in misconduct and there was no conscious dereliction of duty by her. On the contrary, 

Cullen was well-intentioned. 

Cullen has an outstanding service record as a police officer. During her career as a 

police officer Cullen has made a significant contribution to the detection, investigation 

and prosecution of sex offenders. 

The Commission also notes that Cullen is no longer participating in the PSRG. 

Accordingly, in all the circumstances, and, in particular, taking into account the above 

matters, the Commission is of the opinion that consideration should not be given to the 

taking of action or reviewable action under the Police Act against Cullen. 

The Commission is of the opinion that police misconduct on the part of Heslop and 

McGee occurred in the respects stated in the report and the Executive Summary. 

Both Heslop and McGee have retired from the NSW Police Force and, accordingly, are 

no longer police officers. In these circumstances, the parts of s 97 of the PIC Act 

relating to the taking of action or reviewable action under the Police Act against a 

police officer have no application. The Commission accepts that both Heslop and 

McGee were well-intentioned and had no intention of engaging in police misconduct. 
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The Commission has not made any finding of police misconduct on the part of 

Armstrong.  

Accordingly, and in all the circumstances, the Commission is of the opinion that 

consideration should not be given to the taking of action or reviewable action under the 

Police Act against Armstrong. 

The Commission considers it should make the following recommendations:- 

(a) that officers of the Police Force should reconsider the practice of blind 

reporting; 

(b) that officers of the Police Force should seek to ensure that, in all cases of 

abuse from within the Catholic Church, steps are taken to ensure that the 

Church provides all available information to the Police Force, including 

information identifying victims who have not themselves indicated a willingness 

to report the matter to the Police;  

(c) that decisions as to how to respond to such reports, including whether or not to 

investigate any particular case, should be made on the basis of the merits of the 

particular case and not by reference to any agreement or understanding; and 

(d) that there should be no participation by an officer of the Police Force on any 

committee or body which would curtail the duties of that officer to enforce the 

law. 

Blind reporting is controversial and there are arguments for and against it. What appear 

to the Commission to be the principal arguments on each side have been referred to by 

the Commission in the report. The Commission considers that there is an urgent need 

for a reconsideration of blind reporting and of s 316 of the Crimes Act, including 

whether it should be repealed or substantially amended. 
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1.1 On 27 February 2013 the Australian Broadcasting Corporation broadcast a 

story as part of its Lateline program in which it was asserted that a NSW Police 

Force (ñPolice Forceò) officer from the sex crimes squad had for a number of 

years been a member of a body known as the Professional Standards 

Resource Group (ñthe PSRGò), which had been established as part of Towards 

Healing, the Catholic Churchôs internal process for handling cases of alleged 

sexual abuse by Catholic clergy. It was asserted in the story that the police 

officer, in participating in the PSRG, had been subject to a conflict of interest. 

The police officer was not named in the story. 

1.2 On 20 June 2013 a further story was broadcast by the Australian Broadcasting 

Corporation as part of its Lateline program. In this story the police officer who 

had been a member of the PSRG was named as being Inspector Elizabeth 

Cullen (ñCullenò). It was asserted in the story that Cullen had ñshreddedò all 

documents she had received while participating in the PSRG, thereby 

destroying evidence of offences of sexual abuse by Catholic clergy and other 

church personnel. 

1.3 On 24 June 2013 at a hearing of the Special Commission of Inquiry into matters 

relating to the police investigation of certain child sexual abuse allegations in 

the Catholic diocese of Maitland-Newcastle a submission was made that the 

Commissioner should seek to have the terms of reference of the Inquiry 

amended so as to permit the Inquiry to investigate matters which were said to 

arise from the Lateline story of 20 June 2013. 

1.4 Later on the same day the Special Commission of Inquiry issued a media 

release noting that the matters raised in the submission were not within the 

Special Commission of Inquiryôs terms of reference. It was implicit in the media 

release that the Commissioner had decided not to seek to have the terms of 

reference of the Inquiry amended. 
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1.5 On 25 June 2013 the Director-General of the Department of Premier and 

Cabinet wrote a letter to this Commission. In his letter the Director-General 

referred to the submission which had been made to the Special Commission of 

Inquiry and to the Special Commission of Inquiryôs media release. The Director-

General stated that it was not proposed to amend the terms of reference of the 

Special Commission of Inquiry. The concluding paragraphs in the Director-

Generalôs letter were as follows:- 

To the extent that the matter may involve any possible allegation of serious 
misconduct on the part of any Police Officer, such allegations also fall within 
the standing jurisdiction of the Police Integrity Commission (PIC). 

 
It is, therefore, appropriate that the matter be brought to your attention.  

 
I am advised that the NSW Police Force is happy to provide the PIC with any 
further information or assistance it may require in relation to this matter.   

 
1.6 After receiving the Director-Generalôs letter, this Commission determined to 

conduct an investigation which was given the name Operation Protea. The 

original purpose of the investigation was:- 

To investigate whether there was any police misconduct involved in the 
participation of any NSW Police Force officer in the Catholic Church 
Professional Standards Resource Group between 1998 and 2005. 

 
1.7 On 3 October 2013 the Australian Broadcasting Corporation broadcast as part 

of its Lateline program a further story in which it was asserted that police 

records accessed under freedom of information laws had revealed that the 

Catholic Church had tried to strike an agreement with the Police Force to allow 

the Church to withhold information about paedophile priests. In this story it was 

asserted that, although no formal agreement between the Catholic Church and 

the Police Force had been signed, the Church had proceeded on an 

understanding that the provisions of a draft agreement which would permit the 

Church to withhold evidence from Police had been approved by the Police and 

were in operation.  

1.8 On 9 October 2013 the office of the Minister for Police and Emergency Services 

forwarded to this Commission questions it had received from a journalist about 

an alleged informal arrangement between the Catholic Church and the Police 

Force.  
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1.9 After receiving these questions the Commission amended the statement of the 

scope and purpose of Operation Protea by adding a second limb, namely:- 

To investigateéwhether there was any police misconduct involved in the 
participation by the NSW Police Force in any agreement, protocol or 
memorandum of understanding, whether or not formally entered into, 
between the NSW Police Force and the Catholic Church concerning the 
handling of complaints of sexual abuse committed by Catholic Church 
personnel or employees. 
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2.1 In accordance with the statement of the scope and purpose of Operation Protea 

the Commission was concerned in both limbs of its investigation in whether 

there had been any police misconduct. The Commission was not concerned 

with the actions or omissions of personnel or employees of the Catholic Church, 

except to the extent to which they were relevant to whether there had been 

misconduct by police officers. 

2.2 The Commission used a number of investigative methods in Operation Protea. 

2.3 Notices were served pursuant to s 26 of the Police Integrity Commission Act 

1996 (NSW) ("the Act" or ñthe PIC Actò), requiring the production of documents. 

In compliance with these notices a large number of documents, many of them 

voluminous, were produced to the Commission. The documents produced 

included copies of the agendas and minutes for meetings of the PSRG during 

the period from 1999 to 2005 in which Cullen was a member of the PSRG. A 

detailed analysis of the documents was undertaken.  

2.4 Commission investigators interviewed numerous individuals who had been 

members of the PSRG during some part of the period in which Cullen was a 

member. A number of other persons were also interviewed.  

2.5 The Commission held two private hearings in which Cullen and Inspector 

Wayne Armstrong (ñArmstrongò), a serving police officer who was the 

intelligence co-ordinator in the Police Forceôs Child Protection and Sex Crimes 

Squad (ñthe CP&SCSò) between 2004 and 2014, gave evidence. Each of Cullen 

and Armstrong was legally represented at his or her private hearing.  

2.6 Subsequently the Commission determined to hold a public hearing in Operation 

Protea.  

2.7 Factors which the Commission took into account in determining that it was in 

the public interest to conduct a public hearing included that the matters being 

investigated had already received wide publicity, that the allegations which had 

been made had the capacity to seriously undermine public confidence in the 

Police Force and that there was a special need for an open and transparent 
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investigation of allegations that there had been a secret understanding or 

arrangement between the Catholic Church and the Police Force which had 

limited the ability of the Police Force to investigate allegations of sexual abuse 

by personnel of the Catholic Church. 

2.8 The Commission held a public hearing on 13, 14, 15, 16 and 17 October 2014. 

2.9 The witnesses who gave evidence at the public hearing were Cullen and 

Armstrong and the following persons:- 

(vi) Mr John Davoren (ñDavorenò), a former Director of the Professional 

Standards office (ñthe PSOò) of the Catholic Church for NSW and the 

ACT and a member of the PSRG from 1997 to 2003; 

(vii) Mr Michael Salmon (ñSalmonò), the Director of the PSO and a member 

of the PSRG from 2003 to the time of his giving evidence; 

(viii) Mr Michael McDonald (ñMcDonaldò), who was the Executive Director of 

the Catholic Commission for Employment Relations (ñthe CCERò) 

between 1996 and 2008 and who was a member of the PSRG between 

1999 and 2005; 

(ix) Mr John Heslop (ñHeslopò), a retired police officer who between 1996 

and 2002 was the Commander (initially, the Acting Commander) of the 

Police Forceôs Child Protection Enforcement Agency (ñthe CPEAò); and 

(x) Ms Kim McGee (formerly McKay) (ñMcGeeò), a retired police officer who 

was the Commander of the CPEA in 2003 and then of the CP&SCS 

between 2003 and 2005. 

2.10 On the first day of the public hearing the Commission authorised all of Cullen, 

Armstrong, Davoren, Salmon, McDonald, Heslop and McGee to be represented 

by legal practitioners and all of them were legally represented throughout the 

public hearing.  
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2.11 The Commission also authorised legal representation for two other persons 

who had been summoned to give evidence but who ultimately were not required 

to give evidence. The Australian Lawyers Alliance sought and was granted a 

right of limited appearance at the public hearing.  

2.12 At the conclusion of the hearing directions were given for the lodging of written 

submissions. Written submissions by Counsel Assisting were served on all the 

legal practitioners who had been authorised to appear at the public hearing. 

Submissions in reply to Counsel Assistingôs submissions were received by the 

Commission from the legal representatives for Cullen, Armstrong, Salmon and 

McGee. No submissions in reply to Counsel Assistingôs submissions were 

received from the legal representatives for Davoren, McDonald or Heslop. 

Written submissions were received by the Commission from the Commissioner 

of Police and from the Australian Lawyers Alliance. 

2.13 In preparing this report the Commission has taken into account all of the 

submissions it received.  
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3.1 This report is made under the Police Integrity Commission Act 1996 (ñthe Actò). 

Relevant provisions of the Act are as follows.  

3.2 Part 8 of the Act is headed ñReports to Parliamentò. Division 1 of Part 8 of the 

Act is headed ñReports by Commissionò. Section 96(2) in Division 1 of Part 8 is 

headed ñReport where public hearingò and provides that ñthe Commission must 

prepare reports in relation to matters as to which the Commission has 

conducted a public hearingò. 

3.3 Section 97 in Division 1 of Part 8 is headed ñContents of reports to Parliamentò 

and provides as follows:- 

 (1) The Commission is authorised to include in a report under section 96:  

(a) statements as to any of its assessments, opinions and 
recommendations, and  

(b) statements as to the Commissionôs reasons for any of its 
assessments, opinions and recommendations.  

(2) The report must include, in respect of each ñaffectedò person, a 
statement as to whether or not in all the circumstances the Commission is 
of the opinion that consideration should be given to the following:  

(a) the prosecution of a person for a specified criminal offence,  

(b) the taking of action against the person for a specified 
disciplinary offence,  

(c) the taking of action (including the making of an order under 
section 181D of the Police Act 1990) against the person as a 
police officer on specified grounds, with a view to dismissing, 
dispensing with the services or otherwise terminating the services 
of the police officer,  

(d) the taking of reviewable action within the meaning of section 
173 of the Police Act 1990 against the person as a police officer.  

(3) An ñaffectedò person is a person against whom, in the Commissionôs 
opinion, substantial allegations have been made in the course of or in 
connection with the investigation concerned.  
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(4) Subsection (2) does not limit the kind of statement that a report can 
contain concerning any such ñaffectedò person and does not prevent a 
report from containing a statement described in that subsection in respect 
of any other person. 

3.4 Part 3 of the Act is headed ñFunctions of Commissionò. Division 1 of Part 3 is 

headed ñFunctions generallyò. Section 16 in Division 1 of Part 3 is headed 

ñProvisions regarding assessments, opinions and recommendationsò and 

provides as follows:- 

(1) The Commission may:  

(a) make assessments and form opinions, on the basis of its 
investigations or those of the Police Royal Commission or of 
agencies of which it has management or oversight under this Act, 
as to whether police misconduct or other misconduct, misconduct 
of a Crime Commission officer or corrupt conduct of an 
administrative officer:  

Å has or may have occurred, or  

Å is or may be occurring, or  

Å is or may be about to occur, or  

Å is likely to occur, and  

(b) make recommendations as to whether consideration should or 
should not be given to the prosecution of or the taking of action 
under Part 9 of the Police Act 1990 or other disciplinary action 
against particular persons, and  

(c) make recommendations for the taking of other action that the 
Commission considers should be taken in relation to the subject-
matter of its assessments or opinions or the results of any such 
investigations.  

(2) However, the Commission may not:  

(a) make a finding or form an opinion that a specified person is 
guilty of or has committed, is committing or is about to commit a 
criminal offence or disciplinary offence (whether or not a specified 
criminal offence or disciplinary offence), or  

(b) make a recommendation that a specified person be, or an 
opinion that a specified person should be, prosecuted for a criminal 
offence or disciplinary offence (whether or not a specified criminal 
offence or disciplinary offence).  

(3) An opinion that a person has engaged, is engaging or is about to 
engage:  
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(a) in police misconduct, misconduct of a Crime Commission 
officer or corrupt conduct of an administrative officer (whether or 
not specified conduct), or  

(b) in specified conduct (being conduct that constitutes or involves 
or could constitute or involve police misconduct, misconduct of a 
Crime Commission officer or corrupt conduct of an administrative 
officer),  

is not a finding or opinion that the person is guilty of or has committed, or is 
committing or is about to commit a criminal offence or disciplinary offence.  

(4) Nothing is this section prevents or affects the exercise of any function 
by the Commissioner that it considers appropriate for the purposes of or in 
the context of Division 2 of Part 9 of the Police Act 1990. 

3.5 The Commission will examine the provisions of the Act relating to ñpolice 

misconductò later in this report. 

3.6 In making assessments and forming opinions within s 16(1) of the Act the 

Commission applies the civil standard of proof, which was described as follows 

by Dixon J in Briginshaw v Briginshaw (1938) 60 CLR 336 at 361:- 

The seriousness of an allegation made, the inherent unlikelihood of an 
occurrence of a given description, or the gravity of the consequences 
flowing from a particular finding are considerations which must affect the 
answer to the question whether the issue has been proved to the 
reasonable satisfaction of the tribunal. In such matters, ñreasonable 
satisfactionò should not be produced by inexact proofs, indefinite testimony 
or indirect inferences.   

3.7 Part 13 of the Act is headed ñMiscellaneousò. Section 137A in Part 13 is headed 

ñPersons to be heardò and provides as follows:-  

(1) Before including in a report any comment about a person that the 
Commission or the Inspector considers is adverse, the Commission or 
Inspector must, so far as practicable:  

(a) inform that person of the substance of the grounds of the 
adverse comment, and  

(b) give the person an opportunity to make submissions.  

(2) The Commission is taken to have complied with this section if it has 
held a hearing under section 32 at which the person who is the subject of 
the adverse comment concerned was informed of the substance of the 
grounds of the adverse comment and given an opportunity to make 
submissions.  

(3) This section applies only to the following reports:  
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(a) a report by the Commission in relation to any matter that has 
been or is the subject of an investigation by the Commission,  

(b) a report by the Inspector in relation to any complaint. 

3.8 The Commission considers that it complied with s 137A of the Act, by serving 

the submissions of Counsel Assisting the Commission on each of the ñaffectedò 

persons within s 97(2) of the Act and by providing them with an opportunity to 

make submissions in reply. 

3.9 In this report the Commission has referred and will continue to refer to persons 

by their surnames only. No discourtesy is thereby intended. 
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4.1 In this part of its report the Commission will refer to certain matters which are 

not controversial and which form part of the background to Operation Protea. 

4.2 In May 1994 the Royal Commission into the New South Wales Police Service 

was established (ñthe RCPSò). Its terms of reference included paragraph (d), 

which required the RCPS to inquire into:- 

(d) The impartiality of the Police Service and other agencies in 
investigating and/or pursuing prosecutions including, but not limited to, 

paedophile activity.  

4.3 On 21 December 1994 the terms of reference of the RCPS were varied by 

adding paragraphs (d1) to (d3).  Those paragraphs were in the following terms:- 

(d1) Whether any members of the Police Service have by act or omission 
protected paedophiles or pederasts from criminal investigation or 
prosecution and, in particular, the adequacy of any investigations 
undertaken by the Police Service in relation to paedophiles or 
pederasts since 1983; however, you may investigate any matters 
you deem necessary and relevant which may have occurred prior to 
1983. 

 
(d2) Whether the procedures of, or the relationships between the Police 

Service and other public authorities adversely affected police 
investigations and the prosecution, or attempted or failed 
prosecution, of paedophiles or pederasts. 

 
(d3) The conduct of public officials related to the matters referred to in 

paragraphs (d1) and (d2).  

4.4 On 23 October 1996 the terms of reference of the RCPS were further varied so 

as to add paragraphs (g) to (j).  However, those additions to the Terms of 

Reference are not significant for the present investigation. 
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4.5 In August 1997 the RCPS handed down its ñFinal report Volume V ï The 

Paedophile Inquiryò. 

4.6 In Chapter 11, which was the initial chapter in Volume V, the RCPS said:- 

While Churches and religious associations are not ópublic authoritiesô or 
óGovernment departments and agenciesô and their leaders and members are 
not ópublic officialsô (and therefore do not fall directly within the Commissionôs 
terms of reference) very early in its inquiries the Commission uncovered a 
number of cases where, after preliminary investigations, it appeared that: 

 
¶ there had been a substantial incidence of sexual abuse involving 

clergy, members of religious orders, ministers of religion, acolytes, 
and others involved on a paid or unpaid basis in and around 
Churches or institutions associated with or conducted by Churches 
or religious bodies, including schools, residential homes, youth and 
fellowship groups and the like; 

 
¶ in very many cases, investigations or prosecutions of these incidents 

had been suppressed, discontinued, or failed in circumstances 
suggestive of either protection or failure on the part of the official 
agencies involved to exercise their powers impartially; 

 
¶ there was a serious absence of protocols, guidelines, accepted 

practices or established lines of communication with the Police 
Service, concerning the way that allegations of this kind should be 
managed; and that 

 
¶  there had been a history of ignorance or misunderstanding of the 

existence of the problem, as well as a pattern of denial and 

repression of any allegations which happened to be raised.  

4.7 Later in Chapter 11 in Volume V the RCPS said:- 

11.13 Generally speaking the approach of the Churches has been to reject 
complaints of sexual abuse by clergy, accompanied by failure to notify the 
appropriate authorities. Offenders have similarly exhibited denial, or have 
attempted to re-explain events or to expect forgiveness. There has been a 
closure of ranks and a reluctance to accept that an incident of this kind could 
happen within a good Christian family, or with a well respected priest. 

 
11.14 Investigating police may also find it difficult to believe the allegations, 
and even more difficult to penetrate the protective cloak of the Church: 

 
The Churches have a tendency to regard themselves as 
self-regulatory institutions that are ójustô and ósacredô and 
therefore not in need of scrutiny. The reluctance of Church 
leaders to report sexual abuse allegations to law 
enforcement authorities stems from their misguided, 
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although fierce, loyalty to their institution whose image must 

never be tarnished.  

 
é 

11.25 On the whole, Churches have been reluctant to report allegations of 
sexual abuse to the police, or to refer them into the criminal justice system. 
The preferred approach has been to deal with the issue within the Church. 

 
11.26 There are obvious problems with organisations investigating 
complaints made against their own members. If these matters are 
investigated and determined by a Church in-house, there is: 

 
¶ limited accountability; 

 
¶ a risk of the Church losing credibility in the eyes of the public; 

 
¶ the possibility of a perception that it is interfering with the police role; 

 

¶ a danger that the inquiry will contaminate the evidence, alert 
suspects and in other ways jeopardise a police investigation; and 
 

¶  invite the suggestion that members of the religious order in question 
have been placed in a somewhat privileged position compared with 

the rest of the community.  

4.8 At the commencement of Chapter 6 in Volume IV of the final report the RCPS 

said:- 

6.1 The Police Service has adopted a number of structures and procedures 
over the past 15 years to deal with child sexual abuse. The history over that 
period, prior to the Royal Commission has been one of: 
 

¶ insufficient recognition of the complexities of this form of criminality; 

 
¶ lack of proper commitment and application of sufficient resources to 

the  problem; 

 
¶ inappropriate planning for, and assessment of, the various strategies 

employed; and of 

 
¶  insufficient liaison and co-operation with the Department of 

Community Services (DCS), which has itself suffered from similar 
problems. 

 
6.2 The result has been one of ineffective policing, which has allowed those 
guilty of child sexual abuse to escape investigation and prosecution. In 

                                                














































































































































































































































































































































































































































